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M, st CORMMUNIDAT e LIS
Magalie R. Salas, Secretary JFFICE OF THE SECRETARY
Federal Communications Commission
The Portals
445 12" Street, S.W.
Washington, D.C. 20554

Re:  Notice of Ex Parte Presentation by Intermedia Communications Inc.

In the Matter of:

Access Charge Reform ) CC Docket No. 96-262
Price Cap Performance Review ) CcC DocketNo}l/—\
Interexchange Carrier Purchases ) CC Docket No. 96-45
of Switched Access Services )
Petition of U S West ) CC Docket No. 99-249
Communications, Inc. )

Dear Ms. Salas:

Pursuant to Sections 1.1206(b)(1) and (2) of the Commission’s Rules, Intermedia
Communications Inc. (“Intermedia”), and by its undersigned counsel, submits this notice in the
above-captioned docketed proceedings of oral and written ex parte presentations made on March
1,2000. The presentations were made by Heather Gold, Vice President, Industry Policy,
Intermedia, and Jonathan Canis of Kelley Drye & Warren LLP. The presentations were made to:
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Michelle Carey, Chief, Policy and Program Planning Division
John Reel, Attorney-Advisor, Policy and Program Planning Division

During the presentations, Intermedia discussed a variety of issues related to the
appropriate forms of compensation that should apply to ISP-bound traffic terminated between
interconnected local carriers. Specifically, Intermedia urged the Commission to expeditiously
issue an order finding that the appropriate level of compensation for ISP-bound dial-up calls is
the reciprocal compensation rate that applies to local traffic passed between interconnected local
exchange carriers, unless and until a state regulatory commission sets some other form of
TELRIC-based compensation. Intermedia also asked the Commission to take other action to
prevent harassing litigation by ILECs on this matter. During the presentations, two written
pieces were distributed. Copies are attached to this notice.

Pursuant to the Commission’s rules, Intermedia submits an original and a copy of this
notice of ex parte contact by hand delivery for inclusion in the public record of the above-
referenced proceedings. Please direct any questions regarding this matter to the undersigned.

Respectfully submitted, —
7 T

b

/ Jonathan E. Canis

cc: Michelle Carey, Chief, Policy and Program Planning Division
John Reel, Attorney-Advisor, Policy and Program Planning Division
International Transcription Service
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RECEVER

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Intermedia Communications Inc., | DOCKET NO.

against BellSouth Telecommunications. Inc.. for
Breach of Terms of Florida Interconnection | FILED: October 8, 1999

Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996, and Request
for Relief

s e - — e

COMPLAINT OF INTERMEDIA COMMUNICATIONS INC.

Intermedia Communications Inc. (“Intermedia™), through its counsel, pursuant to Section

364.01. Florida Statutes, 47 U.S.C §252 (e)(1) and lowa Utilities Board v. F.C.C., 120 F.3d 753

(8" Cir. 1997), aff’d in part and rev’d in part, AT&T Corp. v. Iowa Utilities Bd., 119 S.Ct. 721

(1999), hereby files this Complaint against BellSouth Telecommunications, Inc., (“BellSouth™)
for breach of the terms of the Interconnection Agreement dated June 21, 1996, by and between
BellSouth and Intermedia (the “Agreement”). As grounds for this Complaint and demand for
relief, Intermedia states as follows:
L INTRODUCTION

1. This is an administrative action to enforce the terms of the Agreement, approved
by this Commission in Order No. PSC-96-1236-FOF-TP, issued on October 7, 1996, in Docket
No. 960769-TP.

IL. JURISDICTION

2. The exact name and address of the Complainant is:

1

INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive
Tampa, Florida 33619

3. All notices, pleadings, orders and other documents submitted in this proceeding

should be provided to the following persons:

e, -
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Scott Sapperstein. Senior Policy Counsel
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa, Florida 33619

Tel: (813) 829-0011

Fax: (813) 829-4923

Patrick Knight Wiggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard

Suite 200

Tallahassee, Florida 32303
Tel: (850) 385-6007

Fax: (850) 385-6008

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP
1200 19" Street, N.W.

Suite 500

Washington, D.C. 20036
Tel: (202) 955-9600

Fax: (202) 955-9792

4. The complete name and principal place of business of the Respondent to the

Complaint is:

BellSouth Telecommunications, Inc.
675 West Peachtree Street
Atlanta, Georgia 30375

5. Intermedia is, and at all material times has been, a competitive local exchange

carrier authorized to provide telecommunications services, including telephone exchange,

exchange access, and telephone toll, in Florida. BellSouth is, and at all material times has been,

an incumbent local exchange carrier in Florida.

~—r,
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6. Section 251(a)(1) of the Telecommunications Act of 1996 (the “Act™). 47 US.C.
§ 231(a)(1), obligates all telecommunications carriers to “interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers.”™ Section 251(b)(5) of the Act.
47 U.S.C. § 251(b)(5), obligates Intermedia and BellSouth, as “local exchange carriers™
(“LECs™) under the Act, to “establish reciprocal compensation arrangements for the transport and
termination of telecommunications.” Section 252 of the Act, 47 U.S.C. § 252, govemns the
manner in which interconnection is negotiated between interconnecting telecommunications
carriers.

7. Pursuant to Section 252 of the Act, 47 U.S.C. § 252, Intermedia and BellSouth
negotiated the Agreement and filed it with this Commission on June 25, 1996. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e), the Commission approved the Agreement as
noted above on October 7, 1996. The portions of the Agreement relevant to this Complaint
(Section IV and Attachment B-1) are attached hereto and incorporated herein by reference as
Exhibit A.'

8. Pursuant to the terms of the Agreement, Intermedia and BellSouth have
interconnected their networks to enable end-user customers subscribing to Intermedia’s local
exchange service to place calls to end-user customers subscribing to BellSouth’s local exchange

service, and vice versa.

' On February 16, 1999, Intermedia and BellSouth executed an amendment to the Agreement, which among other
things, extended the effect of the Agreement as amended from time to time until December 31, 1999. This
amendment was filed with the Commission for approval on February 18, 1999. It was approved in Order No. PSC-
99-0632-FOF-TP, issued April 2, 1999, in Docket No. 990187-TP. . ~e,




Complaint of Intermedia Communications Inc.
Filed: October 8, 1999
Page 4 of 11

9. On June 3. 1998. Intermedia and BellSouth executed an “Amendment to Master
Interconnection Agreement Between Intermedia Communications Inc. and BellSouth
Telecommunications. Inc. Dated July 1. 1996” (the “Amendment™), which is material to this
Complaint. The Amendment was filed with the Commission on July 13, 1998. In accordance
with Section 252(e) of the Act, 47 U.S.C. § 252(e). the Commission approved the Amendment in
Order No. PSC-98-1347-FOF-TP, issued October 21, 1998, in Docket No. 980879-TP. A copy
of the Amendment is attached hereto and incorporated herein by reference as Exhibit B.

10. By ﬁe terms of the Agreement, the parties may petition the Commission for a
resolution of any dispute that arises as to the interpretation of any provision of the Agreement.?

11.  The Commission has jurisdiction to consider this Complaint pursuant to Sections
364.01, 364.03, and 364.285, Florida Statutes.

12.  The Commission also is authorized under the Act to adjudicate disputes relating
to the interpretation and enforcement of interconnection agreements. This authority was
explicitly recognized by the Eighth Circuit Court of Appeals in Jowa Utilities Board v. F.C.C.,
supra.?

13.  Thus, the Commission has jurisdiction to interpret and enforce the terms of the

Agreement and the Amendment under both federal and state statutes.

2 Section XXIII. ‘

*The court stated that “We believe that the state commission’s plenary authority to accept or reject
[interconnection agreements] necessarily carries with it the authority to enforce the provisions of agreements that
the state commissions have approved.” 120 F.3d at 804. That portion of the Eighth Circuit's opinion was vacated
by the Supreme Court on ripeness grounds. AT&T Corp., supra. —

-,
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I1I. STANDING

14.  Intermedia’s substantial interest in this Complaint is the enforcement of the
Agreement between Intermedia and BellSouth with respect to the application of the appropriate
reciprocal compensation rate for transport and termination of local traffic.

15. Accordingly, Intermedia has standing to bring this Complaint for hearing before
this Commission pursuant to Section 120.569(1), Florida Statutes, Agrico Chemical Co v,

Department of Environmental Regulation, 406 So. 2d 478,482 (Fla. 2d DCA 1981) and Section

252 of the Act.
IV. ALLEGATIONS OF FACT

16.  Section IV.B of the Agreement states, in relevant part, that “[eJach party will pay
the other for terminating its local traffic on the other’s network the local interconnection rates as
set forth in Attachment B-1.” Attachment B-1, in turn, establishes the applicable reciprocal rate
for local traffic termination as $0.01056 per minute of use (“MOU™). Intermedia has exchanged
local traffic with BellSouth on the basis of that provision.

17.  On September 15, 1998, the Commission issued Order No. PSC-98-1216-FOF-
TP* in Docket No. 980495-'1'?,’ in which it determined that the parties were obligated under the
Apgreement to pay reciprocal compensatign for the transport and termination of telephone
exchange service that is terminated to end-user customers who are internet service providers. A
copy of the Commission’s decision is attached hereto and incorporated herein by reference as

Exhibit C.

“ Pending decision in Case No. 4:98 CV 352-RH, U.S. District Court, Northern District of Florida.

~—, -
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18.  OnJanuary 8. 1999. Intermedia made demand on BellSouth for payment in the
amount of $23.617.329.00 for reciprocal compensation due and owing as of November 30. 1998.
A copy of the letter is attached hereto and incorporated herein by reference as Exhibit D.
BellSouth was unresponsive to Intermedia’s demand.

19. On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF—TP, in
which it denied BellSouth’s motion for a stay of Order No. PSC-98-1216-FOF-TP. A copy of
the Commission’s decision is attached hereto and incorporated herein by reference as Exhibit E.

20. OnMay4, 1‘999, Intermedia made demand again on BellSouth for payment---this
time in the amount of $34,563,780.40-~for reciprocal compensation due and owing as of March
30, 1999. A copy of the demand letter is attached hereto and incorporated herein by reference as
Exhibit F. BellSouth responded on May 11, 1999, stating that it “will continue the status quo.”
A copy of BellSouth’s response is attached hereto and incorporated herein by reference as
Exhibit G.

21. On July 2, 1999, pursuant to the Commission’s order, BellSouth sent Intermedia a
check in the amount of $12,723,883.38, claiming it to be payment of reciprocal compensation
owed to Intermedia through April 1999. A copy of BellSouth’s transmittal is attached hereto and
incorporated herein by reference as Exhibit H.

22, OnlJuly 13, 1999, Intermedia wrote a letter to BellSouth stating that the amount of
the check was not adequate to compensate Intermedia for the reciprocal compensation traffic that

Intermedia had terminated for BellSouth through April 1999. Intermedia stated, moreover, that it

*Docket No. 980495-TP was consolidated with Docket Nos. 971478-TP, 980184-TP and 980499-TP, the
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could not discern the method BellSouth used to calculate the amount remitted on the basis of
BellSouth’s accompanying spreadsheet, but that it would shortly advise BellSouth of the correct
amount to be paid. A copy of Intermedia’s letter is attached hereto and incorporated herein by
reference as Exhibit [.

23. On July 26, 1999, Intermedia wrote a follow-up letter to BellSouth, demonstrating
with the support of a spreadsheet that the correct amount BellSouth still owed to Intermedia for
the period in question, after accounting for prior BellSouth payments to date, was
$37,664,908.70,% leaving a }aalance outstanding of $24,841,025.32. A copy of Intermedia’s letter

is attached hereto and incorporated herein by reference as Exhibit J.

24.  Inaddition, in the July 26, 1999, letter, Intermedia advised BellSouth that for the
months of May and June 1999, BellSouth owed still a balance outstanding of $6,672,925.23.7
Thus, accounting for the payment of $12,723,883.38, Belleuth owes Intermedia still an amount
of $31,513,950.55® for reciprocal compensation traffic terminated through the end of June 1999
in Florida.

25.  The rates established in the Agreement at Attachment B-1 have been effective at
all times pertinent to this Complaint, and presently remain effective for the duration of the
Agreement’ The composite rate for DS-1 tandem switching is $0.01056 pér MOU. Inteﬁnedia

has, without exception, remitted monthly invoices to BellSouth for reciprocal compensation

complaints of MCIMetro, TCG and WorldCom, respectively.

©$3,546,628.85 of this amount consists of late payment charges, which were not calculated correctly according to
Section IV.B. of the Agreement. Intermedia will advise BellSouth of the correct amount of late payment charges
after recalculating it on the basis of BellSouth’s obligation to pay quarterly.

” This amount consists of $36,869.80 in late payment charges, subject to the same calculation error.

* This amount is subject to adjustment upon recalculation of late payment charges.
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based on this rate. from the invoice for February 1997 services (o the most recent invoice for July
1999 services. See Exhibit I.

26. BellSouth refuses to pay the composite rate of $0.01056 per MOU for
compensable traffic occurring after June 2. 1998. Rather. BellSouth unilaterally applies a rate of
$0.00200 per MOU for local tandem switching.'® BellSouth justifies this five-fold reduction on
the claim that the Amendment, by its terms, sets new rates that are unconditionally and
universally applicable to every exchange of local traffic between BellSouth and Intermedia.
Specifically, in a letter dated August 27, 1999, from Ms. Nancy White, General Counsel-Florida
for BellSouth to Mr. Scott Sapperstein, Senior Policy Counsel for Intermedia, BellSouth takes
the following position:

The intent of the June 3, 1998 Amendment to the Interconnection
Agreement between Intermedia and BellSouth, which was signed
by both parties, was to establish elemental rates for local traffic.
The Amendment specifically states in paragraph 3 that "The Parties
agree to bill Local traffic at the elemental rates specified in
Attachment A." Additionally, paragraph 4 provides for
"...reciprocal compensation being paid between the Parties based
on the elemental rates specified in Attachment A." (emphasis
added)
A copy of BellSouth’s letter is attached hereto and incorporated herein by reference as Exhibit K.

27.  The plain language and meaning of the: Amendment is diametrically opposed to

BellSouth’s interpretation.
28.  BellSouth’s attempt to apply the elemental rates specified in the Amendment by

improperly severing the rate provision from the rest of the Amendment must fail because of the

°See supranote 1.

~~—r.
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manner in which the rates are positioned in the Amendment. In particular. the elemental rates are

placed beneath the following introductory statement:

Multiple Tandem Access shall be available according to the
following rates for local usage."

This language clearly ties the elemental rates in the Amendment to the implementation of MTA.

29.  The Amendment states, in relevant part:

The Parties agree that BellSouth will, upon request,
provide, and [Intermedia] will accept and pay for, Multiple
Tandem Access, otherwise referred to as Single Point of
Interconnection, as defined in 2. following'?. (emphasis
added).

Multiple Tandem Access, in turn, is defined as an

30.  The Amendment simply allows Intermedia to request from BellSouth Mutiple

arrangement [which] provides for ordering interconnection
to a single access tandem, or, at 2 minimum, less than all
access tandems within the LATA for [Intermedia’s]
terminating local and intralL ATA toll traffic and
BellSouth’s terminating local and intraLATA toll traffic
along with transit traffic to and from other ALECs,
Interexchange carriers, Independent Companies and
Wireless Carriers. This arrangement can be ordered in one
way trunks and/or two way trunks or Super Group. One
restriction to this arrangement is that all of [Intermedia’s]
NXXs must be associated with these access tandems;
otherwise, [Intermedia] must interconnect to each tandem
where an NXX is “homed” for transit traffic sthchcd to

and from an Interexchange Carrier."”

Tandem Access (MTA), if desired by Intermedia, and sets the terms and conditions for the

"“Intermedia is unable to determine the source for this rate. It does not appear in Attachment A of the Amendment

as BellSouth claims.

" Amendment, Attachment A,

* Amendment, Item 1.
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provision of MTA where requested by Intermedia.

31.  Intermedia has never requested that BellSouth provide MTA to Intermedia
pursuant to the Amendment. BellSouth has never provided MTA to Intermedia under the
Amendment pursuant to Intermedia’s request. Likewise. Intermedia has never accepted the
provisioning of MTA by BellSouth under the Amendment. Currently, and at all times material
to this proceeding, Intermedia, to the best of its knowledge, has direct interconnection trunks to
each and every tandem in the relevant Local Access and Transport Areas.

32. On .in.format_'ion and belief, BellSouth has also applied an incorrect rate for
computing compensation due to Intermedia for compensable local traffic occurring before June
3, 1998. Specifically, BellSouth appears to have applied a rate of $0.01028 per MOU rather than
the correct rate of $0.01056 per MOU. See Exhibit H, page 6.

33.  Thus, BellSouth has denied, continues to deny, Intermedia the full compensation
to which it is entitled under the Agreement. Accordingly, BellSouth is in breach of the
Agreement.

V. REQUEST FOR RELIEF |

WHEREFORE, Intermedia requests that the Commission (1) find that BellSouth is in
breach of the Agreement; (2) determine that the appropriate rate to be applied at all times under
the Agreement for purposes of reciprocal compensation for the transport and termination of local

traffic is the rate of $0.01056 per MOU for DS-1 tandem switching as established in the

Agreement at Attachment B-1; (3) upon that determination, order BellSouth to remit full

'* Amendment, ltem 2.
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pavment to Intermedia without delay, including pavment of late payment charges pursuant to the
Agreement: (4) require BellSouth to apply the correct rate for compensable local traffic occurring
before June 3. 1998; and (5) grant such other relief as the Commission deems appropriate.

Respectfully submitted.

O otns WQMM

Patrick Knight W1ggms
WIGGINS & VILLACORTA, P. A
2145 Delta Boulevard, Suite 200
Tallahassee, Florida 32303

Tel: (850) 385-6007

Fax: (850) 385-6008

Scott Sapperstein

INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive

Tampa, Florida 33619

Tel: (813) 829-0011

Fax: (813) 829-4923

Jonathan E. Canis

Enrico C. Soriano

KELLY DRYE & WARREN LLP
1200 19" Street, N.W., Suite 500
Washington, D.C. 20036

Tel: (202) 955-9600

Fax: (202) 955-9792 -

Counsel for Intermedia Communications Inc.

~—~—, -




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that

copy of the foregoing has been

furnished by U.S. Mail or hand delivery* this 8th day of October,

1999, to the following:

Nency B. White*

c/o Nency Sims

BellSouth
Telecommunications, Inc.

150 South Monroe Street, #400
Tallahassee, FL 32301

Cathy Bedell

Florida Public Service
Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

s @sz}m

Charles J. Pellegrini
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Service access provided by two or more LECs and/or ALECs or by one LEC in two or
more states within a single LATA.

i1 Purpose

The parties desire to enter into this Agreement consistent with all applicable
federal, staie and local statutes, rules and regulations in efiect as of the date of its

execution including, without limitation, the Act at Sections 251, 252 and 271 and to

replace any and all otner prior agreements, both written and oral, including, without
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable
to the state of Florida conceming the terms and conditions of interconnection. The
access and interconnection obligations contained herein enable ICl to provide
competing telephone exchange service and private line service within the nine state

region of BellSouth.

il Term of the Agreement

A. The term of this Agreement shall be two years, beginning July 1,, 1996. -

' B.  Theparties agree that by no later than July 1, 1897, they shall commence
negotiations with regard to the terms, conditions and prices of local mteroonnecﬁon to

be effective beginningJuly 1, 1998.

C. If, within 135 days of commencing the negotiation referred to in Section i
(B) above, the parties are unable to satisfactorily negotiate new local interconnection
terms, conditions and prices, either party may petition the commissions fo establish
appropriate local interconnection arrangements pursuant to 47 U.S.C. 262. The parties
agree that, in such event, they shall encourage the commissions ¢ issue its order
regarding the appropriate local interconnection arangements no later thanMarch
11997. The parties further agree that in the event the Commission does not issue its
order prior to July 1,1998 or if the parties continue beyondJuly 1, 1998 to negotiate the
local interconnection arangements without Commission intervention, the terms,
conditions and prices ultimately ordered by the Commission, or negotiated by the -
parties, will be effective retroactive to July 1, 1998. Until the revised local
interconnection arrangements become effective, the parties shall continue to exchange .

traffic pursusnt to the terms and conditions of this Agreement.

Iv. Local Interconnection

A. The delivery of local traffic between the parties shall be reciprocal and _
compensation will be mutual according to the provisions of this Agreement. The parties

agree that the exchange of traffic on BellSouth's EAS routes shall be considered as
>al traffic and compensation for the termination of such traffic shall be pursuant to the

ierms of this section. EAS routes are those exchanges within an exchange's Basic
- 3- e
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Local Calling Area, as defined in Section A3 of BellSouth’s General Subscriber Services
Tarifi.

B. Each party wiil pay the other for terminating its local traffic on the other's
network the local-interconnection rates as set forih in Attachment B-1, by this reference
incorporated herein. The charges for lccal interconnection are to billed monthly and
payable quarterly after appropriate adjustments pursuant to this Agreement asre made.
Late payment fees, not to exceed 1% per month after the due date may be assessed, i
interconnection charges are not paid, within thirty (30) days of the due date of the

quarterly bill.

C. The first six month period aiter the execution of this Agreement is a
testing period in which the parties agree to exchange data and render billing. However,
no compensation during this period will be exchanged. If, during the second six month
period, the monthly net amount to be billed prior to the cap being applied pursuant to
subsection (D) of this section is less than $40,000.00 on a state by state basis, the
parties agree that no payment is due. This cap shall be reduced for each of the
subsequent six month periods as follows: 2nd period—$40,000.00; 3rd period—
$30,000.00; and 4th period—$20,000.00. The cap shall be $0.00 for any period after
glgnefgua_qgn!of tpzs Agreement but prior.to the execution of a new agreement.

~“-p, The parhes agree that neither party shall be required to compensate the

other for more than 105% of the total billed local interconnection minutes of use of the
_.party.with the lower total billed local interconnection minutes of use in the same month
-on a statewide basis.  This cap shall apply to the total billed local interconnection
minutes of use measured by the local switching element calculated for each party and
any affiliate of the party providing local exchange telecommunications services under
the party’s certificate of necessity issued by the Commission. - Each party will report to
the other a Percentage Local Usage ("PLU") and the application of the PLU will
determine the amount of local minutes to be billed to the other party. Until such time as
actual usage data is available or at the expiration of the first year after the execution of
this Agreement, the parties agree to utilize a mutualfy acceptable surrogate for the PLU
factor. The calculations , including examples of the calculation of the cap between the
parties will be pursuant to the procedures set out in Attachment A, incorporated herein
by this reference. For purposes of developing the PLU, each party shall consider every
local call and"every long distance call. Effective on the first of January, April, July and

October of each year, the parties shall update their PLU.

E. The parties agree that there are three appropriate methods of
interconnecting facilities: (1) virtual collocation where physical collocation is not
yractical for technical reasons or because of space limitations; (2) physical colliocation;
ind (3) interconnection via purchase of facilities from either party by the other party.
*~*~s and charges for collocation are set forth in Attachment C-13, incorporated herein

. s reference. Facilities may be purchased at rates, terms and conditions set forth
1 BellSouth's intrastate Switched Access (Section E6) or Special Access (Section E7)
.

———
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Tescription: Provides for the use of BellSauth Switzhing ana transpert facilities ang tommon TUDILTIOS 2Lant 1or Cconneciing callt becween
an MLEC s Point of interface (POIl) and a BeliSoutnh and user.

Mt can also be Used tO cONNeCt cails Defween an ALEZ and an interexcnarge Carrier (IC), ana Indepencant Exchange Tatephone
Company {ICC), of & Mobile Servica Service Proviger (MSP), Or Delfween rwd ALECE

r s fumisned on a perrunk dasls Trunks are aifferertualed by Uarnic fype anc Cireqlcnainty. There ae two major rafmMmc types:

{1) Locas and {2} Intermediary. Local redcesents vatfic frsm the

represents t2affic cnzinated =¢ termirated by an ALEC wruch is intercomnecied wiih an IC, ICD, MSP or another ALEC,

Puates and cnarQes wii! be asplled as InCiCxled bercw.

ALEC 1 PClic a BeliSouth Landem or and office and Intermealary

Statefsl: Alabama Flords
Per | Appucq Monmly AT piied] hon- ]&':pwd Per |  Applled | Moathiy App(ledl Noa- ; Appued
RATE ELEMENTS MOU Recur. Pef Recur. | Per Mou | Per | Recur. | Per i Recur. - per
S 1 Local Channel - - 8113.81 L7}LC - Farnt - - $123.81LC ! $866.871LC - Frys
23|ic . aar ! 48683 0C - Aad
S 1 Dedicated Tramspon - - $23.%0permie| ~— - $16.75 lpec mite [
$90.00 Faclectn [$100.48 | fac. torm. - - $53.75 facierm 310049 fc. lerm,
[0S 1 Cammon Transport 20.00004 | per mie - - - - $0.00004 | per mile - - - ‘ -
$0.00Q35 | fac. tem. - - - - $0.00Q)8 | fac. bt - - - -
) ocal Switching LS2 (FGD) $0.00755 | sccwes mou - - - - $3.00876 | accmes mou - - - -
ITandem Switching $0.00074 | accees mou - - - - $2.00050 | access moy - - - -
) lormation Swcharge 3003218 100 mou - - - - - - - - -
'Candem inlecmedary Charpe ™ $0.002 | sccees mou - - - - 30.002 | accees mou - - - I -
ite Rate-0S 1 Dedicated $0.00978 3$0.01028
Composde Rate-0S1 Tandem Sw. 30.00931 $0.01058
State(s}: Georgla - T¥7 K.
. Per Wonthty Pec Mooty
RATE ELEMENTS MOU Por Recur, MOU Por Recur, -
1Local Chamnel . - - .$13341 i B g E3ke¥ 1]
- Seated Trancport - - 2350 .- - - 2350
. * $90.00 10249 - - $90.00
351 Comeman Trancport $0.00004 | per mile . - $2.00004 | per mie -
$Q.00036 | fac, Socmn, - - $0.00028 | fac, Secm, -
ocal Swliching LS2 (FGD) $0.00787 | acoees moy - - $0.007SS | acoess mou -
Tandem Swdiching $0.00074 | access moa - - $0.00074 | acoees mou -
nformation Surcharge - - - - 003218 m::gj -
$0.01448 [Trane/{00
‘andec Intermediary Charpe™ $0.002 | access mou - - - - $0.002 | acoets mou -
omposite Rate-0S1 Dedicated $0.00578 $0.00978
aomposde Rxte-0S1 Tandem Sw. 30.00991 30.00991

lales sre dicplayed of the DS 1-1.544 Mopx. level. For rates and chaarpes spplicable 1o olher amangement levels, refer 10 Section E§ of Be2South Telecommunication’s,

1.8 Intractate Accect Tarkd

The Tandem Intermediary Charpe sppiies ooy 10 Inlermeciary Traflic.
$1 Local Channet: mamsmwwmuw.mmwmmmcmmwmmm Thee

lactvent WAK 8pply when exs0ciated with sevioss ordersd by an ALEC which ulikzes & BedSouth faciities. This elemant ls nct required when an ALEC ks coliocated.
$1 Dedicated Transport: provides tranemixsion and facildy temination. The facilly temmination sppbes for each DS 1 intecoffios Channel terminated. Can be ucad
o the ALEC's cerving wiss penter 1 the end users end oifics or from the ALEC'S serving with center (o the tandem.
smmon Transport: Camposed of Cammon Tranepart feciiiies s delermined by BedSouth and permits the transmission of calic terninaled by BelSouth.

mecs Tandem Switching: provides function of switching traflic fom or © the Access Tandern from oc 13 the end office swich(es). The Accees Tandem Swilching

wpe s acsecsed on ad tacminsting miccies of use swilched at the sccees tandam.

mpencation Cred (CAP).. BelSouth and the ALECE will not be required o cormpeneaia sech other for more than 105% of the intal biied local Interconnection

mdmdhmmuwwwMMMdmhcqmm
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ORDER NO. 2SC-98-13-7-F0r-37
ATTACHMENT 4
DOCKET NO. cS808729-7P
PACE 4
AMENDMENT

TO
MASTER INTERCONNECTION AGREEMENT BETWEEN
INTERMEDIA COMMUNICATIONS, INC. azd
BELLSOUTH TELECOMMUNICATIONS, INC.
DATEDJULY 1, 19%6

Pursuent 10 his Agreenent (the “Amendeiect™), Intermedis Communications, Iac.
("1CI™) and BellSouth Telecommunicstions, Int. ("BellSouth™) beremefier referred o
coliectively as the “Panties™ heredy 2gree 10 emend that certrin Master Interconnection
Agrsement between the Panties effectve July 1, 1896 (“lnterconnestion A greement™).

NOW THEREFORE, in coasiderztion of the mutual provisions contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, ICI and BellSouth bereby covenant and agree as follows:

I.  The Partics agree that BellSouth will, upon request, provide, and
I1CI will sccept and pay for, Muhtiple Tandem Access, otherwise referred to as
Single Point of Interconnection, 23 defined in 2, following:

2, This armangement provides for ordacing interconnection to a single access
tandem; of; 11 & minimum; jess thea all sccess tandems within the LATA for:

- ICT's terminating jocal and intraLATA toll affic and BellSouth's terminating-
local zad intral ATA toll traffic aloag with transit traffic to xnd from other
ALECs, Interexchange Carriers, Independent Companies and Wireless Carmiers.
This arrangement can be ordered in one way trunks and/or two way trunks or.
Super Group, One restriction to this srzngement is that all of ICI's NXXs must
be associzted with these access tendems: otherwise, ICI must interconnect to
cach rndem where sa NXX is “bamed'formmmfﬁcswmhedmandfmm

an Iaterexchenge Carrier,

3. The Parties egree to bill Local traffic at the clemenmnl rates specified in
Attachment A,

4. This amendment will result in reciprocal compensation being peid between the
Parties based on the clemental rates specified in Atachment A.

s. The Pardes agree that 2l of the o“wr;'rm'i;.ions of the [nterconns<tion
Agresment, dated July 1, 1996, 2!l remain in full force and effec:.

£ Thz Pardss funther agres that enther or both of the Partes is authorized 1
submit this Amendment to the respecuve stzte reguiatory duwthoritics for
zpproval subject 1o Sectnn 252(e) of the Federal Telecoramunications Act of
1996,
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IN WITNESS WHEREDF, the Parnes hereid have caused this Arnendment 10 be
exzIvisl Dy Uy respecuve Sy anidonzed reprasenubives o e date indicaied beiow.

AT~

Iotermedia Communications, loc. Be th Dclecom.mul:x?nm, Ioc.
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ORDER NO,- P3C-%5:-j32.-707-7
DOCRET NO. 880sTe-T>o
FACZ 6
ATTACHAMEINT &
Nuiopie TanGem Access szl be gvadianie sniorinng 1o e foldowise nztes forjoca] usage
Each Pamy's local usage =1l be determises o3 e 2DDLates of i repored Pertene
Local Usage ("PLUT) w0 15 imTasiete Lermoiczsng oioines Of use s set forth
Pzragreph 1.D. iz ICI's Fedruzry 24, 1% 7. sonendmems 2 Istercoznezaon
Agresoent.
2. The Parves 2gree 10 bill Loca Tasfic a the 2lezesial r2iog specified below:
ELEMENT AL FL GA KY LA
Local Seitching
En¢ Offce Switching, per MOU $0.00%° 50.0178  $0.001€333 $0.0025€2 $0.002)
E=c Office Switching, add'l MOU® NA $0.0C5 NA NA NA
£5d Office Interoffice Tnnk NA NA NA NA $0.000?
Port - Shared. MOU
Tandesa Switching, per MOU $0.00:5 $0.00029  $0.0006757  $0.001096 $0.0008
Taadem Interoffice Trunk Port . NA NA NA - NA $0.0003
Shared
Tandem Intermediary Charge, per $0.0018 NA NA $0.0010596 NA
Mou®
Local Transport
Shered, per mile, per MOU $0.0000¢ S0.000012  $0.000C08  $0.0000049  $0.0000083
Facility Terminatica, per MOU $0.00034 $0.0005 50.0004152  $0.000425 $0.00047
ELEMENT MsS NC sC N
Locs] Switchiap .
Ead Office Switching, per MOU $0.00221 $0.0040 $0.00221 30.0019
End Office Switching, 344’1 MOU® NA NA NA NA
Ead Office Interoffice Trunk . NA NA NA NA
Port - Stared, MOU
Taodem Swirching, per MOU $0.003172 $0.0015  $0.003172  $0.000676
Tandem lateroffice Trunk Port - NA NA NA NA
Stared
Taadem Intermedizry Charge, per NA NA NA NA
MoOU®.
Loca! Trxosport
Sheced, per mile, per MOU $0.000012 $2.00004¢  $0.000012 $0.00004
Fadiliry Texmination, per MOU $0.00035 $0.00036 $0.000356 $3.00036

. e . .
(1) This rats element is for vse in those sutes with 1 Eerent r2te for 2dditona] mintres of
use. ‘ :
127 Tois charpe i eppliceble onty 1o imiermesirrv T2%Nr zad i eoplisd 1o a3 1o 2ppiicadis
reiziing and/or interconneclen Soarges.
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BREFORE THE FLORIC2 PUBLIC SERVICE COMMISSION
In re: Compleint of WoricCeow COCKET NQ. ©71478-TP
Tezrhrnclegciss, InC. écgeéinsc CRTER NC. PSC-68-1216-F0OF-TP
Tsll3cutn Telsccmmunicaticns, ISSUZD: September 15, 188%¢
Inz. Ior preech c¢i terms ci
TlIr.ze rartisl Intercennectlcon
Lcresment uncer Sections zIl znd
232 2 the Telecommunicaticns
Zct 0of 1956, end reguest for
relief. |
DOCKET MO. 980184-TP

Cemplaint of Teleport
Cecmmunications Group Inc./TCG
Scuth Florida against BellScuth
Telecommunications, Inc. for
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications,

Act of 1996, and request for
relief.

Complaint of Intermedia
Communications, Inc. against
BellSouth

Telecommunications, Inc. for
breach of terms of Florida
Partial

Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

DOCKET NO. 980495-TP

Complaint by MCI Metro Access

Transmission Services, Inc.
against BellSouth
Telecommunications, Inc. for

breach of approved

interconnection agreement by

fzilure to pay compensation
in local traffic.

S~
puge a4

-

ceXxXca

DOCKET NO. 980499-TP
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The following Commissicrnzrs
thlis matter:

FINAL ORDER RESOLVING COMPLAINTS

AFPPEARANCES:

Floyd R. Self, Mssser, Caperello & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL

32302-1876.
On behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.

On behalf of Teleport Communications Group, Inc./TCG
South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, Suite 200,
Tallahassee, FL 32303.

On behalf of Intermedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,

Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,

Atlanta, Georgia 30375-0001.
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellegrini, Florida Public Service Commission,
Division of Legal Services, 2540 Shumard OCak Boulevard,
Tallahassee, FL 2Z2:2%-085¢C.
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ORDER NO. PSC-98-121€-FQF-TF
DOCKET NOS. ©71478-TP, Sg€01£:-TP, GgQjGE-TEF, ©E20499-7TP
PAGE 3
Cn o rteneli o the Timmissicn Steil
CASE BACKGROUND

%S Communiceticns Comrany, Inc. {(MFS), and BellSouth
Telecommunications, Inc. (EellScuth), entered into & Partial
Fiorida Interceonnecticon Agreement pursuant to the
Teleccmmunications th of 28%%5 (Act) o©on August 26, 1t96. The
Commission approved the Agreement in Crcder No. PSC-96-1508-FOF-TP,

issued December 12, 1996, in Docket No. 2€1053-TP. The Commission
apprcved an amendment to the RAgreement in Order No. PSC-97-0772-
FOF-TP, issuved July 1, 19%7, in Docket No. $70315-TP. On November
12, 1997, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by WorldCom’s
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-88-
0454-PCO-TP, issued March 31, 1998, the Commission directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 28, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for 1local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 380184-TP. BellSouth filed its Answer and
Response on February 25, 1998. : '

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into ar Interconnection Agreement pursuant to the
Act on April 4, 19%7. The Zcmmission approved the Agreement in

rder Nocs. PSC- ﬂ7 0723-7Cr-72, issued June 19, 1997, and PSC-97-
0723A-FOF-TF, issuecd Jurs 2€, 2397, in Docket No. 960846-TP. On
February 23, 1298, MCIm Zilec & Complaint against BellSouth, which
was assigned Dccket No. 285231-TP. #mong other things, MCIm also
alleged in Court 13 tha: =ZellScuth has failed to pay reciprocal
compensation Ior local telephone exchange service traffic
transported and terminated =y MCIm te ISPs. ©On April 6, 1998, MCIm
filed 2z separate Cempleaint srbodying the ccmplaint set forth in

. —,
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ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 980184-7TP,

FAGE 4

intermecia Ccmrnunicaticns, Inc. {Intermecia), enc RellScuth
s-zzred into &n interconnecticn ARgreement pursuant tc the ACI on
Ju i, 1996. The Cecmmissicn approved the Agreement in Crder XNo.
©8C-66-1236-FCF-TP, issued Octcber 7, 15%€, in Dccket Nec. 3960769-
ZP2. The Commission approved an amended Acreement in Crder No. FSC-
£7-1617-FOF-TP, issuved December 30, 1¢57, in Docket Neco. $871230-TP.
On April 6, 1998, Intermediz filed a Compleint against BellScuth
zlleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traific transported and
terminated by Intermedia to ISPs. Thet complaint was assigned

Docket No. 980495-TP.

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98-
0476-PCO-TP, we dehied GTEFL’s petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these

complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DECISION

This case is about BellSouth’s refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because “ISP
traffic is Jjurisdictionally interstate” and "enjoys a unique
status, especially [as to)] call termination." The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below. ZEs TCG stated in its brief,
"This is a contract dispute in which the Commission must decide
whose meaning is to be given to the term ‘Local Traffic’ in the

Agreement."

Accordingly, in this decision we cnly address the issue of
~+rether ISP traffic should be treated as local or interstate for
purpcses of reciprocal compensation as necessary to show what the

. —r,
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ORDER NO. PSC-98-1216-FOF-TF
DOCKET NOS. 971478-T2, CBC1€:i-TP, ©R{L&5-

PAGE 5

parzies mignt ree the time theyv entered
ints Their contrs ct zddress &ny generic
guestTions ekbcuz treffic fcr reciprecel
CcCcrrensaTticon cur rCoses.

while there ére Zfcur ccorlainents in the censclidated case,
their &rguments conIzin many COmMMCOn Threeds Also, EellScuth’'s
position c¢n each 1issue is thsz seme, é&rnd its brief addresses all
four together. for the saks of sfficiercy, we will address the
mainr themes in our discussicrn cf the WerldCom-BellSouth agreement.
We will address the particu_zr lancuege ci the other agreements

separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
“local calling” and as “extended area service
(EAS) .” All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of 1local call
terminatiocn billincg between the parties be

decreased.

Section 5.8.1 provides that: '

Recipreccel Ccmpensztion eppliss for transport
and termirzticn c¢ 1 Trefific (including
EAS and ERS-1ike traffic) billable by
BellSouth or MFS which a Telerhcone Exchange
Service Customsr orizinates cn BellSouth’s or
MrS’s netwocrk fcr =zermineticn on the cother
Perty's neIwork.

~—,
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ORDER NO. PSC-98-121¢-FOF-TP
DOCKET NOS. 971478-TP, 9801F&-TP, SEC4GH-TH, #E(C450-TF
PAGE 6

The guesticn presented Icry cZscislan 2§, 28 1T is in the ouner
ccmpleints, whether, uncer thne WeridCom - T2 i%cuth Flerids rerzial
Interconnection Agreement, T,ne Dartlies &re required to ccmpensatis
eacr other for transpcr:i and termination <l treific toc Internes
Service Providers; and if <they e&re, wna:t relief shculd zhe
Ccrmission grant? The issue is whether tne traffic in guesticn,
ISP traffic, is local for purccses cf the acreements in guestion

According to witness Eell, the lenguege cf the WcridCom-
BellSouth Agreement itself mekes it clear thet the parties owe each
other reciprocal compensaticn for tne treffic in question. He

stated that "if a BellSouth customer utilizes & BellScuth telephorne
exchange service that has a locai NPAE-NXX &nd they call z WorldCom
customer that buys a WorldCom telephone exchange service that hes
a WorldCom NPA-NXX, that’s local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth’s obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that “the Agreement is entirely clear and
unambiguous” on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express “language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act;

(4) rulings, decisicns and orders from other,
similarly situated state regulatory

agencies; and

(5) the custem and usage in the industrv.
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ORDER NO. PSC-98-121&-FOF-TF

DOCKET NOS. 971478-TP, 9801£<-TP, ©504¢:5-T7F, =20468-TP
PAGE 7
BellScuth witnsss Herndrix a&gfrssd that Tne ceontract did nrot

specify whether ISP treffic wzs incluged In the cefiniticn of local
—relll Witness =endrix arcued, nhowever, that 1t was Worlclem's
ckhligaticn te raise the issus in the necctiations. In Zeact, the
record =hcw= the: while Bellf:zuth erd the ccmplainants 2ll  reached
a scecific agreemert cn the definiticn oI lIccal trafiic to be
inciuded 1in the ccontracts, ncre c¢I them reised the particulaer
guesticn of what to do with I52 treiiic.
) According to BellSouth, all the complainants assumed that
BellSouth agreed to inclucds ISP treffic as local. BellSouth
asserts that it cannot be fcrced to payv reciprocal compensation

just because it did not "affirmatively except ISP traffic from the
definition of ‘local traffic’" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment’of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties’
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express mseting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the languazce of the agreement, and the evidence
and testimony presented at the nearlfu, we find that the Agreement
defines local traffic in suchk z way that ISP traffic clearly fits
the definiticn. Sincs ISP trzZffic is 10Cal under the terms of the
Agreement, then, & priori, reciprocal compensation for termination
is required under Secticn 5. oF the Agreement. There is no
ambiguity, and there are no scecific excertions for ISP traific.

Since there is no amkbiguity iz tne language of the agreement, we
need not consider any cther =vidence tc derermine the parties’
obligations under the agreemernt. ZEven if there were an ambiguity

1.'” (%)

. —g,
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ORDER NO. PSC-98-121€-rOF-TP
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PAGE &

in the languace of the acreement, nCwever, Tne Cther evidence and
argument presented &t the rsaring lsgecs to the same resuli: tThs
cerTies intended tTo inclugde IS8T trefiic as Zccal traffic fer
curpeses of reciprccel compensaticn uncer thelr agreement

Icczl vs. Interstate Treffic

The first aresz to exp:ore 1s the varties’' bhasis for
considering ISP traffic to be Surisdicticrnally lccel cr interstate.
BellSouth witness Hendrix c¢cntenced that for reciprocel
compensation to apply, “traffic must ke jurisdicticnally local.”
He argued that ISP traffic is not jurisdictionelily lccel, because
the TCC “has concluded that erhanced service previders, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “([t]lhe FCC stated in

Paragraph 12 in an‘order dated February 14, 1982, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdict;on is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.” We will discuss that

report in more detail below.

_BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purpcses." We agree with this
assessment. The FCC has not vet decided whether ISP traffic is
subject to reciprocal ccmpensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purpcses the FCC intends ISP traffic to be considered local. By
~he same token, the FCC has rct said that ISP traffic cannot bse

onsidered local fcr &ll regulatory purpcses. It appears that the
FCC has largely been silent on the isstce. This leads us to believe
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the TCC intended Ior tne staztes to exercise jurisdiction cover the
lccel servics aspects of I82 traific, unless and until the FCC
Jecozed (ITherwise. “ven Witness Hendrix agreed that the FfCC
intenced ISP traiiic o be trsatecd e&s though local. He did not
gxolind on whet ex&ctliyv that meeant

BellSouth contends in its rpriefi that there is no dispute that
an Internet transmissicn may simulteneously be interstate,

internaticnal and intrastate. BE=llScuth &elso contends that the
issue should be resclved in pending proceedings before the FCC.
Those proceedings include ore the FCC initiated in response to a
June 28, 19387, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’'s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC’s
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.”

“[I]Jf an ALEC puts itself in between BellSouth’s end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local .exchange provider
entitled to reciprocal compensation.” “Thus, the call from an end
user to the ISP only transits through the ISP’s local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.” BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is not the ISP switch, but rather is the database or
information scurce tc which the ISP provides access."

. —g,
v
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MCIm ccntends .- its Zrisi thet EBellSouth witness Hendrix’
Testimony that & <zl to z=n ISF terminates not &t the local
telerhcne numkber, Dut retnsr &t & clstent Internet host
~isunderstands the nature oI an Internet call. MCIm witness
WMartinez contended that the zbility of Internet users to visit
mcer of cdestinations on & single call is

multiple websites at zny numc
vice provided by an ISP is enhanced

e clear indication tThat the ssr
service, nct telecocmmunicaticns service. According to MCIm, this
does not alter the nature ¢ the local call. While BellScuth

wculd have one believe that thes call involved 1s not a local call,
MCIm points out that in the case of & rural customer using an IXC
to connect with an ISP, the call “is suddenly two parts &again: a
long distance call, Zor which 3ellSouth can charge access, Ifcllowed

by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by ‘the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it’s
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it’s a
voice grade phone, if it’s a fax machine, an answering machine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from & network toward a wuser
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs.... In a switched communications
system, the point =zt which common carrier
service ends and user-provided service begins,
i.e. the interfzce point between the
communications systsms equipment and the user
terminal equipment, under applicable tariffs.

Witress Kouroupas further explazined that "A call placed over the
puklic switched tzlecommunications network is considered
‘terminated’ when it s deliversd to the telephone exchange bearing

- —,




EXHIBIT C
PAGE 11 OF 25

ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 9801£4i-TP, 8E(495-T

143 ]

4

PAGE 11

“he called telephcne number." <Call terminaticn occurs when =&

ccnnecticn is established pstween the cal-er &nd the telephone
e ~

cxchinge service to which the 2ialed t
znswer supervision is returnsg, ancé & C 5
This is the case whether tne call is received by & voice grade
chore, & fax machine, an answering machine, ¢r in the cese of an
ISP, a modem. Witness Kourcupas ccntendec that this is a widely
accepted industry definition.

d T
lephone number is assigned,
a generated.

MCIm argues in its briei that:

a “telephone call” placed cver the public
switched telephone netwerk 1is "“terminated”
when it is delivered to the telephone exchange
service premise bearing the called telephone

number. .. specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the

Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 9€1040), the FCC defined
terminations  “for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier’s end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party’s
premises.” MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "([wlhen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a teizcommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
9789, the FCC stated:

- —,
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When & sukscriber cpotal

Internet service ©provider via voice grade
zccess to the p:bliv switched nretwork, that
cennection is & teliecommunicetions service and
is distincuishabie from the Internet service
crovider’s offering.

Report, the rCC elso steted that ISPs 'generally
" (99 15, 55) WorlcCom argues in its

The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1996 Act’s express distinction  between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user’s choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153(48). By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunlcatlons,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[tl]he FCC recognized that the 1986 Act’s
distinction between telecommunications and

information services is erucial. The FCC
noted that “Congress intended
‘telecommunicaticns service’ and ‘information
service’ to refer to separate categories of
services” despite the appearance from the end
user’s perspective that it is a single service
because it may involve telecommunications
components. (Repcrt tc Congress, %956, 58)
[(Emphasis supplied by WorldCom)

ao
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BellScuth argues that tns ccmpleinants misinterpret the FCC’s
decisicn. 2ellScuth peints cut that This passcge is only
discussing wheiner cr nct -3Ps shculc maeke universal service
conTributicons That is true; but the pesséce is nevertheless as
significent &n indicztion of now the TCC mey view ISP traffic as
the rassages 3ellScuth has cited

In its brief, 3eliScuth cleims thet the FCC "specifically
; rt thecry. Z2ellScuth cites the FCC’'s Report

repudiated" the two- iy G
to Congress, CC Docket No., ¢£-45, April 10, 1998, 9220. There the
FCC stated:

We make no ceterminzticn here con the guesticn

of whether <competitive LECs that serve
Internet service providers {or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the ([FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth <claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC’s pending
reciprocal compensation decision." The other parties point out,
however, that it is not at &all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability .notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC’s description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non-
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, Firs:t Report and Order and Further Notice
of Proposed Rulemaking, CC Dccket No. %6-149 (released Dec. 24,
1996), note 291), where the FZZ states:

The Internst 1is &n interconnected global
network of thousancds of interoperable packet-
switched networks that use a standard
protocol...to enable information exchange. An




